04-28539

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Chapter 13 Case:
Casc Number BKY 04-60352-DDO

John Copp
Debhorah Copp,

Debtor(s)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

To:  The Debtor and other entities specified in Local Rule 9013-3(a).

1. Washington Mutual Bank, FA, successor in intcrest to HomeSide Lending, Inc., fka
BancBoston Mortgage Corporation moves the Court for relief requested below and gives Notice
of Hearing.

2. The Court will hold a Hearing on this motion at 1:00 p.m., on November 16, 2004, in
Courtroom No. 2, at the United States Courthouse, at 118 South Mill Street, Fergus Falls,
Minnesota.

3. Any response to this motion must be filed and delivered not later than November 10,
2004, which is three days before the time sct for the hearing(excluding Saturdays, Sundays, and
holidays), or filed and served by mail not later than November 4, 2004, which is seven days
before the time set for the hearing(cxcluding Saturdays, Sundays and holidays). UNLESS A
RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT
THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and 1334,

Bankruptcy Rule 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this Chapter 13 case was filed on March 26, 2004, The case is now

pending in this court.

5. This Motion arises under 11 U.S.C. §362 and Bankruptcy Rule 4001. This motion s
filed under Bankruptcy Rule 9014 and Local Rules 9013-1 - 9019-1(d). Movant Requests Relief
with respect to exempt property of the debtor subject to a lien.

6. On June 22, 1995, John W. Copp and Deborah L. Copp, hushand and wife madc,
executed and delivered to First American Bank. National Association their Note (hereinafter
referred to as the "Note"), in the original principal amount of $98,800.00 bearing interest from




the date thereof at the rate of & 375% per annnm until paid, payable in monthly installments of
$750.95 commencing on August 1, 1995 and on the first day of each and every calendar month

thereafter until the principal and interest were fully paid. A copy of the Note is attached hereto
as Exhibit "A" and made a part thercol by relerence.

7. On June 22, 1995, to secure the payment of the Note, John W. Copp and Deborah L.

Copp, husband and wifc, cxccuted and delivered to First Amcerican Bank, National Association
their Mortgage (hereinafter referred to as the "Mortgage"), mortgaging and conveying certain
real estate in Marshall County, Minnesota, legally described as follows:

That part of the South Half of the Southcast Quarter (S 1/2 SE 1/4) of Scction Thirty-four
(34) in Township One Hundred Fifty-five (155) North of Range Forty-cight (48) West, Marshall
County, Minnesola described as follows: Commencing at the Southwest Corner of said SE 1/4 of
Section 34, Township 155 North, Range 48 West; thence Easl along the South Line of said SE
1/4 a distance of 1,020 Feet to the point of beginning of the tract to be conveyed herein; thence
continuing East along said South Line of said SE 1/4 a distance of 500 feet; thence North Parallel
with the West Line of said SE 1/4 a distancc of 500 fcet; thence West Parallel with the South
Linc of said SE 1/4 a distance of 500 feet; thence South Parallel with the West Linc of said SE
1/4 a distance of 500 Feet, more or less to the Point of beginning.

which property has an address of: ROUTE 1 BOX 2, Warren, MN 56762. The mortgage was
filed for record in the office of the Recorder, County of Marshall, on July 10, 1995, as Document
No. 266510, and was subsequently assigned to Movant by assignment of mortgage. A copy of
the mortgage assignments are attached hercto as Exhibit "B" and made a part hercof by
relference.

8. The debtors have filed a plan dated April 8, 2004, which was confirmed by subsequent
Court Order. The plan provided, among other things that:

"5. TTome Mortgages In Dcfault [§1322(b)(5)] - The trustee will cure defaults on claims
secured only by a security interest in real property that is the debtor's principal residence as
follows. The debtor will maintain the regular payments which come due after that date the
petition was filed. The creditors will retain their liens. The arnounts of default are estimates
only. The trustee will pay the actual amounts of default.

9. Notwithstanding the foregoing provisions of said plan, the debtors have not maintained
current payments with respect to said note and mortgage, while this case is pending.

10.  Deblors are in arrearage for monthly payments as shown below. The last payment
received from Debtors was applied to the July, 2004 post-petition payment as that was the next
payment due. Peost-petition arrearage include the following:

3 payments (@ $935.79 $2,807.37
Accrued [ate Charges $150.20
Attorneys Fees & Costs $800.00

TOTAL POST - PETITION $3,757.57



Through Debtors' failure to make current post-petition payments, amount due and owing include
the following:

Principal Balance $88,896.60
Interest §2,467.19
Accumulated late fees $150.20
Attorneys Fees & Costs ~ §650.00
TOTAL $92,463.99

11.  Debtors have represented the value of this property to be $115,300.00 on the schedules
which accompanied their petition.  They therefore, have no cquity in this property by their own
admission.

12. By reason of the foregoing, good causc exists to lift the automatic stay imposed by 11
USC section 362 to allow Movant to pursue its remedies under State Law,

13. This is an attempt to collect a debt and any information obtained will be used for
that purpose. This notice is required by the provisions of the Fair Debt Collection Practices Act
and does not imply that we are attempting to collect money from anyone who has discharged the
debt under the Bankruptey Laws of the United States,

Wherefore, Washington Mutual Bank, FA, Successor in Interest to HomeSide Lending,
Inc., tka BancBoston Mortgage Corporation mnoves the court:

1. For an Order granting creditor relief from the automatic stay of 11 USC section 362.

2, For such other and fyrther relief as the Court finds just and proper.

Dated: \0\% : |

Signed:/e/ _ NANCY A. NORDMEYER

SHAPTRO & NORDMEYER, L.L.P.
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559
Attorney for movant

7300 Metro Boulevard #390

Edina, MN 55439 2306

(952) 831-4060



VERIFICATION

1, Cindy Hystad, the Asst. Secretary for Washington Mutual Bank, FA, Successor In
Interest To Homeside Lending, Inc., Fka Banchboston Mortgage Corporation, the movant named
in the foregoing notice of hearing and motion, declare under penalty of perjury that the forogoing
is truc and correct according to the best of my knowledge, inforpaation and belief.

Executed on: \0 \\)\O‘X Signed:

Washington Mutual Bank, FA
8120 Nations Way Bldg 100
Jacksonville, FL 32256
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1. BORROWER'S PROMISE TO PAY
In return for a ican that | have recetved | promisa lo pay U5 $18 8 & {this amount is called
“principal”), plus interest, 10 the order of the Landes Thu Lardor ia

Furst Américan Bank, MNafrunal Aesuitatian

Funderstand Ll the Lerder may transler this Note The Lender o anyone who takes this Note by transfer and who ts
entilied to recerve payments under Uns Note 15 calted the "Note Hilder ©

2 INTEREST

lnterest wil be charged on Lnpakd pracipal untid 119 ful amournt O pidisad Pas been pakd | will pay interest at a
yeartyrateof ¢ 31750 %
Thie interest raly requiredd by e Section 2 is o ratg ) wil pay Lot befora ans afer any sefaun descnbed in Seclion

€(B) ol tins Note

3 PAYMENTS
[A) Time »ud Place of Payments
| wall pay poncipal and mteredt by making paymuents evorp mtith
| will make my manthly payments onthe ) s 1 day of gach month bognningon August 1, 199% |will
Mgk 3 these payments every month untdl | have pad all of the prncipal and ierest and any othar charges described below
that | may owe under ints Note My montlay paymants wil bu appiksd 10 terend bafore puncigal lLondu ly 3,
#ues b still owe amounts under Thus Note, | will pay those amournts in Wil o6 et date, which is called the *maturity dale

| will make my monlhity paymentsal 202 W Juhinsua Ave #6 buas 85 .
Warren, 48 Snleg or at @ dittererd place if required by the Note Holder

(B} Amount of Monthly Payments
My monthly payment will be in the amount of US $753 w4

4. BUHROWEHR'S RIGHT TO PREPAY

I have the nghi 10 make payments of principal al any 1imu badote By are due A payment of principal only Is known
as a "prepayment " When | make a prepayment, bwil Lol e Mota Holder i #tng 1hat | am doing so

| may make a full prepayment of partal prepayments without paying ary prepayment charge The Note Holder will
use all of my prepaymenis 10 reduce il amount of prncial 1han | uws uidk thus Nota |F | make a partial prepdyment,
therc will be no changes in the due date or in the amaunt of 1ny e ibdy gayroent unidess the hute Hulder ayiees i wriliing
1o those changes

5. LOAN CHARGES

It a law, which applies to this [oan and which sets maxlmum loan charges, is hnally Interpreted so that tha Inferest or
other loan charges callected of 1o be collected in connecticn with thus luan exceed the permitied Jimits, then. (i} any such
1an charge snai De reduced by the amount necessary 10 reduce the charge 10 the permited Imd, and (1] any sums
already collected from me which esceeded pormittod linits wil Lo fidundiad Lo ine The Nole Holder may choose lo make
this refund by reducing the principal b owe under this Nute or by making & dwedt payment to me ! a refund ieduces
principal. Ihe reduction will be treated as a partial prepaymont

6. BORROWER'S FAILURE TO PAY AS REQUIRED

{A) Late Charge for Overdue Payments

IF the Note Holder has nol received the full amaunt of any monthly payment by tho end ot 15 calendar days atier
the dale 1 s due, | will pay alate charge 10 the Nula Holder Tha amcun. A the charge wilbe § 0000 % of my overdue
payment of principal and interest | will pay this late chargo promgaly bat orly once on aach late payment

{B} Detault

1H do med pay the bull ameunt of each monibly paymunt on thu date # is due. | will be 1) Jelaull

{C) Nolice of Delault
If) am in delault, the Nole Holder may sernd me a willen nulice Telling me that if | do no pay the overdue amouid by
a ceriain dale, the Ncte Holder may requir2 mae 1o pay mmiedwioly 1he 1o amount of princip | which has not been paid

and all tho intoroct that | iwe on that amount That data miiet Lo at faast 30 days allor tho da 1 on which the notice s
delivered or matled 1o me

(D) No Waiver By Nole Holder

Evenil. at a tiina when | am in defaul, the Nota Hotdur dous i requare sne to pay mm - dlately i full as described
above, the Note Holder will still have the rkght 10 do so il  am ie detault at a later lime

(E) Payment af Note Hokder's Costt and Expenses

If the Mote Holder has required mw to pay immediately o [ulf as descnbed above. the N te Holded will hav the rdghi
ta be paid back by me lor all of ta costs an expoenses In wlurchgf s Hote to the extent o prohubited by applcable law
Those experises include, lor exatmiple, reazonable atforneys' lees

7. GIVING OF NOTICES

Liess applicabile law requires a diflerent meltxd, any ncdice That must Lba given 1 me under this Note will be given
by defivering it or by maling it by first class mall to ma ot the Propuny Address abova or a1 a different address i | give the
Note Holder a nutice of my ditterent address )

Any nolice that must be given to the Mote Hohdur urkler thes Hote wil e ghven by malling B by first class mall 1o the
HNote Holder at the address staled n Section 3(A) abkve o al & dlferend address i | am given a notica of that differant
address

MULTISTATE FIXED RATE HOTE - SINGLE FAMILY - FNMA/FULMC UHIFORM IHSTRUMENT - FORM 3200 12/8)
1SC/CFN 7 /0G0, 3200(12 83) L PAGE 1 0¥ 2
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MORTGAGE

TH!S MORTGAGE ("Security tnstrument’} is green on Yune 22. 1935 . The morpagor is
Jonn W Copp and Debo-ah L Copp. husband and wite

fBorrower”) This Securhy instrument is given 1o

First American Banx, Yolisnal Association,
whichisorgamzedandexlsﬁngunde-lhelawsai the Uniteg States of America,
and whose addressis 202 W Jahnson Ave Py Gox 85, Warren, KN 56182 (Lender).
Borrower owes Lenders the prmcipal sum of 8inety [ight Thousang €1 nt Hundred Pallars and no/190

Doflars (U.S. $9& . 800 €0 ). This debt is evidenced by Borrower's nole dated the same date as this
Security Instrument {"Note"), which provides for monthly payments, with the full debt. it not paid earlier, due and
payableon July 1., 2025 and for interest al the yearly rate of T1ght and Three / Eignths  percent. This
Security Instrument secures to Lender: {a) the repayment of the debi evidencad by the Note, with interest, and all
renewals, extensions and modifications of the Note, (D) the payment of all othet sums, with interesl, advanced under
paragraph 7 1o protect the security of this Secunty Instrument; and {c) the perforrnance ol Borrower's covenants and
agreements under this Security fnstrument anxd the Note. For this purpose, Borrower does hereby mortgage, grant and
convey to Lender, with power « * sale, the foflowing described propeny locitad inmmarsha il
County. Minnesota:

That part of the South Haif of the Southeast Quarter (S 1/2 SE 1/4) of Section
Thirty-four (34) in Township One Hundred Fifty-five {155) Morth of Range Forty-
eight {48} MWest, Marshall County, Minnesota describoed as follows: Commencing at
the sothwest corner of said SE 1/4 of Section 34, Township 155 North, Range 48
Wost: thence East along the south line of szid S€ 1/4 a distance of 1,020 feet
to the paint of beginning of the tract to be conveyed herein; thence continuing
Fast along said south Tine of said SE 1/< a distance of 500 feet; thence North
parallel with the west Iine of said SE 1/4 a distance of 500 feet; thence West
parallel with the <auth line of said SE 1/4 a distance of 500 feet; thence South
parallel with the west line of said SE 1/4 a distance of 500 feet, more Or 1€sS,
to the point of beginning.

which has the address of t. Box 2 . Warren
[Street] 1t
Minnesota LRIED ("Property Address™),
[Zip Cods}

TOGETHER WITH all the improverments now of hereatter erected on the property, and all easements,
appunenances, and fixtures now of hereafter a part of the propery  All replacements and additions shall also be
covered by this Security Instrument. All of the foregoing is referred to i this Security Instrument as the “Property.”

BORAOWER COVENANTS that Borrower is lawiulty seised of the estate hereby conveyed and has the right to
maortgage, grant and convey the Property and that the Property is unencumbered, except for encumbrances of record.
Sorrower warrants and will defend Generaily the titla (o the Property against aff claims and demands, subject to any
encumbrances of record

MINNESOTA-SINGLE FAMILY--FHMA/FHLMC UNIFORM INSTAUMENT FUHM 3028 9%
1SC/CMOTMN/ /0391 /3024(%-901 & PAGE 1 CF &
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CorpORATION ASSIGNMENT OF ReaL ESTATE MORTGAGE

EOR VALUE RECEIVED, the undersigned hercby grants, assigns and tranuters 10
BancBuston Marigqgage torporstion

all the rights, tile and interest of undersigned in and to that certain Real Estate Mortgage dated June 22, 1995
executed by Jehn ¥ (opp and Uebprah v. tope, mus and and wife

10 First American Bank ., Wational Association
and whese addreasis 207 W Jeohrsern Ave PD Box 85, Warren, ¥¥ 5E162

.
and recorced in Book/Volume No. &« 7~ ~ < pagels) 7 7Ll , 25 Document No. &7 £
Marshall County Records, State ofMinresota on real estate legally described as

follows:

That part of tne Soutn Half of the Couthcast Quarter (Sh$Fh) of Section Thirty-
four (34) in Township One Hundred Fifty-five (155) North of Range Forty-eight
(48} West, Marshall (ounty, Winnesota, described as follows: Commencing at

the soutiwest corner of saic §[% of Section 34, Township 155 Nerth, Range 48
West: thence East along the south 1ine of sald S5Eu a distance of 1,020 feet

10 the point of beginning of the tract to ha conveyed herein; tnence continuing
fast along said south line of said 5E% & distance of 500 feet; thence North
pqra'lle] with the west line of said 5E4u @ distance of S00 feet; thence west parallel
w!th the south ]ine of sajd S5f4 a distance of 500 feet; thence South paraiiel
with the west Tine of said 3E% a distance of 500 feet, more or less, to the point
uf beyinning.

TOGETHER with the note or nciés therein described or referred 10, the money due and to become due thereon with
intarest, and all rights accrued Of 10 accrue wnder said Real Estate Mortgage. "

DATED: 06/7279%  BBST AMERUAN B — —————

oy fot A 2 (Goontos,

Ri1chard LaCoursierehvP

e ———

STATEOF MINKESCTA a8,

COUNTYOF mARSHALL

On 06/2278% . betore me, the undersigned, a Nutary Public in and for the said County and Sute,
personanyappearedl!'chun tatcurstere

1c me personaily known, who, beng duty sworn by me, dlid say that he/she is the M

of the corporation named here:n which axecuted \he within instrumern. fha: the seal aflixed ¢ said instrument is the
corporate seal of said corporatin, that said instrument was signed angd seated on behalt of 3 K1 corporation pursuant 18 s
py-laws or a resolution cfis Board of Directors and that he/she acknowledges saki Instrume 1 1o be ibe free act and deed

of said corporation
S

- Notary Public for the state of A1 fa
: ,;:,‘L- " DARRELL 5 RINOY [] My commission axplres / - + -0
TN, NOTARY PUBLICMINNESOTA i
ik MARSHALL COUNTY  §

“ My Comm Expues Jan 37, 2000 §

IR e

Ihhrs docume 1t was drafted by
e Frrst Am.rican Bank, N A,
I1SC/ASMTG/ /09901 Warren, MN 56762




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case Number BKY 04-60352-DDO
Chapter 13
John Copp
Deborah Copp,
Deblor(s)
MEMORANDUM OF LAW

Washington Mutual Bank, FA, successor in interest to HomeSide Lending, Inc., fka
BancBoston Mortgage Corporation ("Movant"), submits this memorandum of law in support of
its motion for relicf from the stay in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property owned by the Debtors.
On the date this case was filed, the Debtor(s) were delinquent in respect of payments due under
the note and mortgage. Since this case was filed, Debtor(s) are in arrears iu the tolal amount of
$3,757.57.

ARGUMENT

1. Under Section 362.(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be
granted upon request of a creditor "for cause, including the lack of adequate protection of an
interest in property of such creditor.” 11 U.S.C. Sec. 362 (d) (1). The Debtor(s) in this case have
failed to make the payments required by the note and mortgage for a period of more than 2
months. Debtor(s) have not otherwise provided Movant with adequate protection of its interest
in the property. Such circumstances constitute cause, within the meaning of Section 362 (d) (1),
justifying relief from the stay. In Re Video East, Inc.. 41 B R 176 (Rkrtcy. F. D. Pa. 1984): In
Re Frascatore, 33 B. R. 687 (Bkricy. E. D. Pa. 1983).

2. Pursuant to Scction 362 {(d) (2) of the Bankruptcy Code, relief from the stay is also
appropriate where Debtor(s) have no equity in the subject property and the property 15 not
necessary to an effective reorganization. 11 U.S.C. Sec. 362 (d) (2). See, In Re Gellert, 55B.R.
970 (Bkrtcy. D. N. H. 1983). In the present casc the balance due Movant on the note and
mortgage is $92,463.99. [The property is encumbered by a second mortgage in favor of NW
Regional Development Commission in the approximate amount of $25,300.00.] The fair market




value of the property is approximately $115.300.00. Clearly, the Debtor(s) have no equity in the
property.

Accordingly, Movant is entitled to an order terminating the stay and authorizing it to
foreclose its mortgage on the property.

Dated: \\\ \SC‘X .

Respecttully submitted,
SHAPIRO & NORDMEYER, L.L.P.

Signed:/e/ NANCY A. NORDMEYER
Nancy A. Nordmeyer-121356

Lawrence P. Zielke-152559

Attorney for Movant

7300 Metro Boulevard #390

Edmna, MN 55439-2306

(952) 831-4060




04-60352-DDO

SWORN CERTIFICATE CF SERVICE

STATE OF MINNESOTA )
) 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on October 15, 2004, I mailed copies of the
annexed Memorandum of Law, Proposed Order for Relicf from Stay, Netice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first class mail, a copy therecf, enclosed in an envelope, postage
prepaid and by depositing the same in the post office at Edina, Minnesota.

John Copp
35228 State Hwy 1 NW
Warren, MN 58762

Deborah Copp
35228 State Hwy 1 NW
Warren, MN 56762

Kevin Duffy, Esqg.
PO Box 715
Thief River Falls, MN 56701

Michael Farrell, Trustee
PO Box %19
Barnesville, MN 56514

U.S. Trustee

1015 U.5. Courthcuse
300 South 4th St.
Minneapolis, MN 55415

NW Regional Develcpment Commission
115 Seuth Main
Warren, MN S&7/56Y

/

Stephanic Pilegaard

Subscribed and sworn to before me October 15, 2004.

» ; . . . oy M
p = i JENNE A. DRURY
L i i
i é)} — NUTE CUBLIC-MINNESOTA

tay oM oSION EXFIRES 1.21-2008

Notary ///7// ’:v”
B VAAAAAAAAAAAARAAANAAMASNAAAAAALY B
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Case Number BKY 04-60352-DDO
Johu Copp
Deborah Copp,

Debtor(s)

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hearing on November 16, 2004.

THIS CAUSE coming to be heard on the Motion of Washington Mutual Bank, FA,
successor in interest to HomeSide Lending, Inc., fka BancBoston Mortgage Corporation, a
creditor in the proceeding, the Court having jurisdiction, due notice having been given, and the
Court having been advised in the premises;

IT IS HEREBY ORDERED,

That the automatic stay heretofore entered in this case is modified to the extent necessary
to allow Washington Mutual Bank, FA succcssor in interest to HomeSide Lending, Inc., fka
BancBoston Mortgage Corporation, its successors and/or assigns, to foreclose the mortgage on
the real property commonly known as:

That part of the South Half of the Southeast Quarter (S 1/2 SE 1/4) of Section Thirty-four
(34) in Township One Hundred Fifty-five (155) North of Range Forty-cight (48) West, Marshall
County, Minnesota described as follows: Commencing at the Southwest Corner of said SE 174 of
Section 34, Township 155 North, Range 48 West; thence East along the South Line of said SE
1/4 a distance of 1,020 Feet to the point of beginning of the tract to be conveyed hercin; thenee
continuing East along said South Linc of said SE 1/4 a distance of 500 feet; thence North Parallel
with the West Line of said SE 1/4 a distance of 500 feet; thence West Parallel with the South
Line of said SE 1/4 a distance of 500 feet; thence South Parallel with the West Line ol said SE
1/4 a distance of 500 Feet, more or less to the Point of beginning.

NOTWITHSTANDING Federal Rule of Bankruptey Procedure 4001 (a)(3), this order 1s
effective immediately.

Dated:

BY THE COURT:

Judge of Bankruptcy Court



